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CLERK OF THE COURT
HONORABLE MICHAEL D. GORDON M. MINKOW

Deputy

IN RE THE MATTER OF
SAM JSWALLOW SAM JSWALLOW
NO ADDRESS ON RECORD

AND

JASMINE SHEA EDWARDS JASMINE SHEA EDWARDS
20638 E PARK VIEW LN
MAYER AZ 86333

JENNA L SWALLOW ROBERT D ROSANELLI

MARK JTHEUT

UNDER ADVISEMENT RULING

Pending before the Court is Intervenor’s (Jenna L. Swallow’ s) Petition for In Loco Parentis
Custody, filed April 22, 2011. The Intervenor, Jenna L. Swallow, isthe wife of
Petitioner/Father and she is the Stepmother to the minor child“S’ (DOB 7/17/2001). Father
passed away on or about April 21, 2011, at which time Mother and Father were sharing joint
legal custody. Pursuant to the parties' informal agreement, Father was acting as the primary
residential custodian. Mother had moved to Mayer, Arizona, rendering the formal parenting time
orderslogistically problematic. Even under the parties' informal agreement, Mother had not
been regularly exercising parenting time.

One day following Father’ s passing, the Court granted Intervenor’s Motion for Temporary
Orders without notice. On an emergency basis, the Court ordered that Intervenor shall stand
temporarily in loco parentis with S, having temporary sole legal/physical custody. Mother was
awarded parenting time Wednesday-Friday and Saturday afternoons.

1 The Mother and Father’s decree of dissolution was entered on August 19, 2008. Mother was
designated the primary residential custodian but Father had almost 50% parenting time. See
Decree (8/19/08).
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On May 9, 2011, the Court held a contested emergency hearing. The Court
ordered:

Mother shall be the primary residential custodian beginning theend of S's
academic school year.
Intervenor standsin loco parentis pending trial.

Mother was not to permit contact, direct or indirect, with the father of her other
children, “Chris.” Therestriction was based : (1) on Mother’s previous
allegations that Chris posed a domestic violence risk (she obtained on order of
protection in December of 2010); and (2) Swas afraid of Chris.

On October 7, 2011, the Court ordered the appointment of a Best Interest Attorney (BIA),
pursuant to Rule 10 of the Arizona Rules of Family Law Procedure. The Court also ordered both
parties to undergo a one-time drug test--- which was negative.?

On December 5, 2011, the BIA filed a Request for Emergency Telephonic Conference. On
December 9, 2011, the BIA filed awritten motion asking that Mother have supervised contact
only. The BIA reported that he had good cause to believe that S was the subject of Mother’s
abusive conduct, and, in any event, S had been in direct contact with Chris.

At the emergency telephonic conferences that followed, Mother admitted that Chris had been
having contact with S. She denied any abusive conduct--- and, as she admitted later, shelied to
the Court about her whereabouts during the tel ephonic conference because she and S were with
Chrisat that time.

The Court immediately ordered a change in physical custody, providing that Intervenor would be
the primary residential custodian. The Court provided Mother with supervised parenting time---
an opportunity that Mother availed herself of just once prior to the evidentiary hearing held four
months later.

The Court held trial on April 10, 2012 and April 23, 2012. The Court took the matter under
advisement and now rules.

2 Both Father and Mother have had past prescription drug problems. Father died of an
overdose and Chris affirmatively called law enforcement and advised that mother had “serious
drug problems” in May 2010.
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This Court has jurisdiction to enter in loco parentisorders. Ariz. Rev. Stat. Ann. § 25-415
(2011). “ Thereisarebuttable presumption that it isin the child’s best interest to award custody
to alegal parent because of the physical, psychological and emotional needs of the child to be
reared by the child slegal parent.” Ariz. Rev. Stat. Ann. 8 25-415(B) (2011). “To rebut this
presumption” the Intervenor must show “by clear and convincing evidence that awarding
custody to alegal parent isnot in the child s best interests.” |d. (emphasis added).

The Court first turns to four (4) threshold questions set forth under Ariz. Rev. Stat. Ann. § 25
415(A) (3) (2011):

1. Doesthelntervenor stand in loco parentis with S?

Yes. The Court finds that Intervenor stands in loco parentis because she has been
“treated as a parent by the child.” Ariz. Rev. Stat. Ann. 8 25-415(G)(1) (2011). The
Court finds that Intervenor and S have “formed a meaningful relationship” for a
substantial period of time. 1d. Intervenor, S and Father have lived together as afamily
unit asignificant portion of S'slife (he’'s 10).

2. Would it be significantly detrimental to the child to remain or be placed in the
custody of either of the child’s parentswho wish to retain or obtain custody?

Yes. Mother was unequivocally dishonest with the Court in December 2011. Also, she
willfully and intentionally violated the Court’ s no-contact order on several occasions
between May and December 2011.

The Court listened carefully to testimony about Chris and testimony from Chris. The
evidence reveaed arocky relationship that undermines S’ best interest. It certainly
justified the temporary no-contact order that Mother violated. The evidence revealed that
Mother’ s previously obtained an order of protection against Chris after he threatened to
“beat” her facein. On another occasion, Chris called the Glendal e Police Department
over concerns that Mother had “ serious’ drug problems and had not returned on time
with their son. Both Mother and Chris testified that their relationship has recently
stabilized and they are back together as a couple with their two children. Suffice it to say
that Mother’ s viewpoint----that she and Chris are now sufficiently stable ---- offersthe
Court little comfort that the stability will last.®

3 The Court describes Mother’s relationship with Chris to demonstrate why the Court is
concerned about Chris” contact with S and why the Court is concerned about Mother’s willful
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Intervenor has alleged that Mother failed to give S his medication during the summer of
2011. Intervenor’s belief was based on the lack of prescription pick-up activity. Mother
offered a puzzling and frankly unbelievable explanation. Shetestified that the lack of
pharmacy records demonstrating her pick-up of prescriptions was due to her having
saved the medications in the past, even during time periods when she did not have
regular visitation. In other words, she alleges that she picked up and saved prescriptions
during time periods when she had no parenting time with S.

Mother’s explanation is bizarre and not credible. Mother had already demonstrated a
willingnessto tell Court an untruth, and the Court finds her credibility lacking on this
important point. *

Ultimately, the Court is left in a position of assessing whether it would be significantly
detrimental to place S with Mother in light of: (i) Mother’s patent dishonesty with the
Court; (i) Mother’swillful failure to abide by Court orders designed to protect S; and
(iii) Mother’ sfailure to provide S with his medication. These circumstancesinureto a
finding that Intervenor has met her burden to demonstrate--- by clear and convincing
evidence--- that S's placement with Mother would be significantly detrimental to S, and
the Court expressly makes this finding.

3. Havecustody ordersbeen entered in the last year ?

No.

4. Werethechild' slegal parents married at the time the Petition was filed?

No.

The Court also turns to the factors set forth in Ariz. Rev. Stat. Ann. 8 25-403(A) (2011)
in order to determine what isin S's best interests--- recognizing that Intervenor faces a
heavy burden to prove otherwise. The Court considers the totality of the circumstances
and considers the applicable factors. Cf. Jordan v. Rea, 212 P.3d 919 (Ariz. Ct. App.
2009) (directing that when best interests of a child are at issue, the Courts should look to

choice to disregard the no-contact order. Her relationship with Chris, standing in isolation, does

not provide the Court with a basis to find that placement of S with her would be seriously
detrimental.

4 The Court rejects allegations that Mother physically abused S during his 2011 stay with Mother.
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Title 25-403 for guidance). The Court considers these factorsin light of Intervenor’s
burden to rebut the presumption that it isin S's best interest to remain with Mother by
clear and convincing evidence.

1. The wishes of the child's Parent and Intervenor asto custody.

§ Mother wishesto have sole legal custody.

§ Intervenor wishesto be S's custodian.

§ Both parties agree that on-going contact between S and
other party isin S s best interest.

2. The wishes of the child as to the custodian.

§ Sisjust 10 yearsold.
8 Without adoubt, he wishes to remain with Intervenor.

3. Theinteraction and interrelationship of the child with the Intervenor, Mother,
the child's siblings and any other person who may significantly affect the child's
best interest.

Mother loves S very much and Sloves Mother.

Intervenor loves S very much and S loves Intervenor.

Sfeels somewhat estranged from Mother.

S’ sviews about this adversarial litigation approaches a

“winner take al” character. Having chosen hisside (he

sides with Intervenor), S's conduct with Mother has

included baiting and challenging Mother’s parental
authority.

§ S'scontact with Mother, over the last year, has been
sporadic. Between May 2011 and December 2011, Mother
and S had frequent contact and they interacted sufficiently
well.

§ Alsolivingin Mother’s home are: S's step-grandmother,
S's half-aunt and his half-siblings Jackson (17 months old)
and Dexter (aninfant). Sinteracts sufficiently well with
these individuals.

§ Thereisno evidence that Chris poses a danger to S when
Mother and Chris are engaged in a harmonious
relationship; Chris effectively lives with Mother. Chrisis
Jackson’s and Dexter’ s biological father.

§ Intervenor and Father had an infant son together.
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4. The child's adjustment to home, school and community.

§
§

§

S has adjusted very well to living with Intervenor.

While Intervenor disputed S's school adjustment under
Mother’s care, the Court finds Mother’ s testimony on the
subject to be supported by the evidence, that his poor
grades were interim in nature and would not have reflected
hisfinal grades.

As noted above, S has been combative with Mother largely
due to thislitigation which has made his adjustment to
Mother’s home challenging.

S has academically done sufficiently well and he has
emotionally flourished under Intervenor’s care.

5. The mental and physical health of all individuals involved.

§

S has hearing loss and suffers from oto-facial-cervical
syndrome which affects his kidneys and hearing. He also
has some physical malformations, like sloped shoulders and
asmall palate. He wears hearing aids that he received from
Rehabilitation Services.

Both Intervenor and Mother know how to carefor his
medical needs effectively. Mother, however, has not been
committed to seeing that S gets the prescription medication
that he needson aregular basis.

6. Whether Mother or Intervenor is more likely to alow the child frequent and
meaningful continuing contact with the other. This paragraph does not apply if the
court determines that a parent is acting in good faith to protect the child from
witnessing an act of domestic violence or being a victim of domestic violence or

child abuse.

§

§

Docket Code 926

Both partiesrecognize S's emotional need to stay
connected to the parties, regardless of the outcome of this
litigation.

The Court finds that neither party is more or less likely to
allow Sfrequent and meaningful contact with the other.
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7. Whether Mother or Intervenor, or neither, have provided primary care of the
child.
§ Sincethe parties divorcein 2008, Intervenor (and Father)
has provided more day-to-day carefor S, at least since
Mother moved to Mayer.
§ Both partiesare fully capable of tending to S's needs.

8. Whether a parent has complied with Chapter 3, article 5 of this Title 25, taking
the Parenting Information Program (“PIP”) class.

§ On June 10, 2008, Mother filed her certificate of attendance
reflecting that she has taken the PIP class.

§ Because custody orders have not been entered as between
these parties, the Court finds that Intervenor has not failed
to comply with PIP requirements.

9. Whether Mother or the Intervenor were convicted of an act of false reporting of
child abuse or neglect under section 13-2907.02.

§ Thereisno evidence that either parent has been convicted
of thiscriminal offense.

§ Thereisno evidence that the Intervenor has been convicted
of thiscriminal offense.

10. Whether there has been domestic violence or child abuse as defined in section
25-403.03;

§ Thereisno credible evidence that either party has engaged
in child abuse or domestic violence.

Based on the totality of the circumstances, the Court finds that Intervenor has met the burden of
proof imposed by Ariz. Rev. Stat. Ann. 8 25-415. She has rebutted the presumption that
awarding custody to Mother would be in S' s best interest.

In May 2011, this Court made clear that it found Christo posearisk to S. Mother believed

otherwise and violated this Court’ s direct orders. She placed her relationship with Chris above
court orders specifically tailored to protect S.
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By December 2011, Mother’ s violation became known to the BIA and an emergency hearing
was held. Mother’ s reaction was dishonest and unacceptable. She lied to the Court about her
whereabouts in an effort to disguise her violation of court orders.

Finaly, the evidence demonstrated that Mother ignored S's medical needs during the summer of
2011. While the lapse in medication apparently did no harm, it risked significant harm.

Thus, the Court findsthat it is S's best interest to be placed with Intervenor.

IT ISORDERED GRANTING Intervenor’s Petition and Intervenor shall be the sole legal
custodian of S.

IT ISFURTHER ORDERED THAT Mother shall not permit Chris to supervise S or be left
aonewith S, that is, without another adult over 18 years of age present. The parties shall
immediately collaborate to create a mutually acceptable list of such persons.

IT ISFURTHER ORDERED that al provisions of Ariz. Rev. Stat. Ann. § 25-408 shall apply
and both parties must strictly comply with its provisions if either were to propose to relocate with
S

IT ISFURTHER ORDERED that Mother shall have regular visitation and telephonic rights with
Sasfollows:

Mother shall have visitation with S every other weekend beginning Friday at 7:00 p.m.
until Sunday at 7:00 p.m.

Whilein the custody of one party, that parties shall provide the other party with
reasonabl e telephonic access with S during his normal waking hours, but not to interfere
with meals or school.

During S's summer-school vacation, both parties shall each be entitled to 7 consecutive
vacation days. The summer vacation time may not be appended to regular parenting timeto
extend the overall Summer Vacation period. The parties shall exchange requested vacation
schedules by April 30" every year, and if thereis atime conflict, Mother’ s preferred
summer vacation schedule shall prevail in odd-numbered years and Intervenor’sin even-
numbered years”>

Mother shall be entitled to parenting time on Mother’s Day, from 8:00 am. until 8:00 p.m.
Mother shall be entitled to parenting time from 8:00 am. on July 17" to 8:00 am. on July
18™ in even-numbered years and Intervenor shall be entitled to that time period in odd-
numbered years.

5 The schedule for 2012 shall be exchanged by May 31, 2012.
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Mother shall be entitled to parenting time on Thanksgiving Day from 8:00 am. to 4:00 p.m.
in odd-numbered years and from 4:00 p.m. to the following day (Friday) at 10:00 am. in
even-numbered years.

Mother shall be entitled spend Christmas parenting timewith S during Time Period Onein
even-numbered years and Time Period Two in odd-numbered years, which are defined as
follows: Time Period One: December 23 after school (or 8:00 am. if school isnot in
session) until December 24™ at 10:00 p.m.; and Time Period Two: December 25™ at 10:00
p.m. until December 27" at 8:00 am.

IT ISFURTHER ORDERED that should either party wish to remove the child
from Maricopa County when the child isin her custody, she must inform the other party
by e-mail----within 7 days and provide an itinerary that provides contact information for
S during the time period she will be away.

M odification of These Orders

IT ISFURTHER ORDERED that Intervenor and Mother may mutually agree to
temporarily modify these Court orders, in writing. Any agreements to permanently
modify the orders must be provided to the Court, in writing, as awritten stipulation.

IT ISFURTHER ORDERED that prior to filing any Petitions under Rule 91 of
the Arizona Rules of Family Law Procedure, the parties shall use this Court’s
Conciliation Services in an attempt to mediate the proposed change. Mother or Intervenor
may seek modification of these orders without mediation if emergency circumstances
exist.

IT ISFUTHER ORDERED that the parties shall bear their own attorneys’ fees
and costs.

IT ISFURTHER ORDERED relieving Mr. Theut from his appointment as Best
Interests Attorney in this case.

FILED: Exhibit Worksheet

IT ISFURTHER ORDERED signing this minute entry as aformal order of this
Court pursuant to Rule 81, Arizona Rules of Family Law Procedure.

/s/ Michagl D. Gordon

MICHAEL D. GORDON
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JUDGE OF THE SUPERIOR COURT
All parties representing themsel ves must keep the Court updated with address changes.

A form may be downloaded at: http://www.superiorcourt.maricopa.gov/SuperiorCourt/Self-
ServiceCenter.
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